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CHAPTER 19

PSYCHOLEGAL RESEARCH ON RAPE TRIALS
Eugene Borgida and Nancy Brekke

All tco often for crime victims, the initial criminal event
marks only the beginning of the experience of being a victim. In-
sensitive treatment by police and prosecutors, court delays, and nu-
merous inconveniences encountered in the justice system can produce
what psychiatrists who treat crime victims refer to as the "second
wound,” a wound that may have even longer lasting effects than the
initial victimization. As recently publicized reports on victims of
crime and vieolence have documented, however, many state and local
governments since the 1970s have taken steps to make the law enforce-
ment and justice systems more responsive to the needs of victims
(U.S. President's Task Force Final Report 1982). Various reforms,
for example, have incorporated victim rights into the plea-bargaining
process, bail hearings, trial scheduling, the trial itself, sentenc-
ing, and parole. Perhaps the most dramatic reforms have been intro-
duced to reduce the likelihood that rape victims will be "on trial”
along with their accused assailants (Berger 1977; Borgida 1980; Tan-
ford and Bocchino 1980).

The focus of this chapter is on perceived victim credibility
which is crucial to an understanding of how these evidentiary reforms
affect the prosecution of rape cases. Perceptions of credibility,
for example, may affect whether an assailznt initially decides to
victimize somecne and, in turn, whether the police decide to unfound
or prosecute the case. Perceptions of credibility affect the reac-
tions of significant others to the victim and perhaps even the extent
of self-blame later experienced by the victim. Perceptions of credi-
bility also play a key role in how the victim is treated throughout
the justice system and especially (should she get there) in courtroom
proceedings.

Some scholars who study courtroom dynamics, in fact, have argued
that testing witness credibility is at the heart of conceptualizing
the trial process (Miller and Boster 1977; Miller and Burgoon 1982).
Jurors' understanding of case facts, in this view, revolve around
their assessments of witness credibility. Perceptions of credibility,
in turn, are related to witness and juror characteristics and mediate
juror verdicts (Borgida 1981; Whobrey et al. 1981). This certainly
characterizes rape trials where eyewitnesses are rare and physical
evidence is often minimal or legally tainted. In most rape cases,
moreover, the basic issue i{s consent. Jurors therefore must deter-
mine whether the victim or the defendant is more credible. Iromical-
ly, social psychologists interested in the social perception of rape
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and psychologists of the law interested in the trial process, with
few exceptions, have neglected to study perceptions of credibiliry
(Elwork et al. 1981; Whobrey et al. 1981).

The purpose of this chapter, therefore, is to pursue the ques-
tion of victim credibility in rape trials in greater depth than pre-
vious treatments of the topic. First, we examine social psychologi-
cal research on the social perception of rape victims. While most
of these experimental studies were not designed to address legal
questions about rape in an externally valid manner, they nevertheless
suggest some of the factors that might impinge on perceptions of vic-
tim credibility in court. Once those factors and processes that may
attentuate victim credibility inm social and quasi-legal settings have
been identified, the chapter reviews two approaches to preserving
victim rights that seem te affect victim credibility in the courtroom;
statutory reform and countering rape myths through the use of expert
testimony. The chapter concludes with a discussion of the controver-
sial legal status of expert testimony on rape trauma syndrome.

SOCIAL PERCEPTION OF RAPE VICTIMS

Studies on the social perception of rape victims have typically
attempted to identify the determinants of victim evaluations, parcri-
cularly attributions of responsibility. Because the focus of such
research has been the development and testing of social psychological
theories rather than legal questions, legally relevant ocutcomes have
either been neglected or included as attributional correlates. In
addition, few studies have attempted to simulate the adversarial na-
ture of rape trials, and inst ad have presented brief narrative de-
scriptions of hypothetical rape incidents. Consequently, victim
credibility has been of less interest to researchers in this domain
and has not, with few exceptions, been investigated directly.

In a trial setting, however, perceptions of victim credibility
take on considerable importance (Elwork et al. 1981), and most prob-
ably causally mediate both social perception and legal judgments.

In order to determine the extent of victim responsibility, for exam-
ple, a juror must first decide whether to believe her account of the
incident. Hence, research which examines those factors affecting so-
cial perception of rape victims may contribute to the identificaticn
of those factors that affect perceptions of victim credibility in
court. In the following sections, therefore, research that deals
with the impact of victim, defendant, subject, and contextual charac—
teristics on the soclal perception of rape victims will be reviewed.

Victim Characteristics

One of the first experimental investigations of the impact of
victim characteristics on judgments about rape was conducted by Jones
and Aronson (1973), which then became the prototype for much subse-
quent research in the area. They hypothesized that a socially re-
spectable victim would be seen as more at fault for 2 rape than would
a socially unrespectable vicrim. Although this prediction might seem
counterintuitive, it followed from Lerner's (1970) just world hypo-
thesis. According to Lerner, people tend to believe in a world in
which individuals get what they deserve and deserve what they get.
If a woman is raped (or some other negative event befalls her), then
she is seen as deserving it either because she is an evil person or
because her behavior precipitated the event. When a socially unre-
spectable woman is raped, according to this line of reasoning, it is
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easy ro reason that "women like her deserve to be raped,” thereby
maintaining one's belie!l in a just world. The rape ol a respectable
woman, however, may be somewhat threatening. 1t is ditficult to view
such“a rape as just, unless one can blame the victim for pravoking

the incident. Thus, the respectable woman may be seen as more direct-
ly at fault for a rape than an unrespectable woman.

On the other hand, Jones and Aronson (1973) expected that a man
who raped a respectable woman would be punished more severely than a
man who raped an unrespectable woman. Presumably, raping a respect-
able woman (e.g., a virgin) causes more "damage" than raping an un-
respectable woman (e.g., a divorcee) and thus requires harsher punish~-
ment.

In order to test these hypotheses, the researchers had college
students read a very short narrative account of a sexual assault,
followed by brief "police descriprions" of the victim and the defend-
ant. The victim was described as either a divorcee (low respectabil-
ity), a married woman, or a virgin prior to the incident (high re-
spectability). After reading the case account, subjects rated the
extent to which the rape was the victim's fault, and indicated the
length of the prison sentence they thought the defendant should re—
ceive.

In accordance with predictions, the virgin and the married vic-
tim were rated as significantly more at fault for the rape than the
divorcee, yet a harsher sentence was recommended for the rape of a
married woman than the rape of a divorcee. This suggests that al-
though respectable victims may be.held more responsible for their
rapes, the presumed = .verity of viectim suffering, rather than the cx-
tent to which she is blamed, may Jetermine judgments reparding punish-
went for the crime.

Unfortunately, these findings have not been replicated. A num-
ber of studies (Kahn et al. 1977; Kanekar and Kolsawalla 1977; Kerr
and Kurtz 1977) have tailed to find any significant effects of vicclm
respectability cn atctributions of responsibility and recommended sen-
tence, despite the fact that they used stimulus materials that were
identical or virtually identical to those used by Jones and Aronson
(1973).

Other investigators have obrained evidence which appears to con-
tradict directly the Jones and Aronson findings. Feldman-Summers and
Lindner (1976), for example, found that as the respectability of the
victim decreased, attributed responsibility to the victim increased,
rather than decreased. Moreover, although their subjects belicved

"that rape had less psychological impact on less respectable victims

(as Jones and Aronson had suggested), recommendations regarding pun-
ishment of the rapist did not vary with the respectability of the
victim,

Still other studies suggest that the impact of victim respecta-
bility may be far more complex than was previvusly assumed. Smith
and colleagues (1976), for example, found that a less respectable
victim was held more responsible than a more respectable victim only
when the victim and her assailant were acquainted prior to the inci-
dent. Kanekar and Kolsawalla (1950), on the other hand, found that
the effect of victim respectability on attributions of responsibility
depended on how provocatively the victim was dressed and whether the

- person judging the viclim was male or female.
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Wny have investigations of the impact of victim fespectability on
judgments about rape victims yielded such variable and inconsistent
results? A number of explanations have been advanced. One possibili-
ty is that attitudes toward rape and rape victims have somehow changed.
Wirh the rise of the women's movement over the past decade, rape has
become a major political and social issue, and there is evidence that
perceprions of rape have been changing (Nagao and Davis 1980). It
seems unlikely, however, that such trends could fully account for this
body of discrepant findings. Most studies were conducted within a
period of only a few years, using very similar subject populations
(i.e., college students). More important, no trends are evident in
the data which might reflect such attitudinal changes; there appear to
be no systematic relationships between the time at which a study was
conducted and the nature of the results that were obtained.

Luginbuhl and Mullin (1981) hypothesized that respectability,
rather than influencing the amount of responsibility attributed to a
vicrim, would influence the type of blame attributed to her. One
might expect people to blame the unrespectable victim's character,
while attributing more responsibility to behavior and to chance in the
case of a respectable victim., The failure to distinguish between vari-
ous types of blame may account for some of the negative and ambiguocus
results in this domain, but Luginbuhl and Mullin's hypothesis was nor
even completely successful in accounting for their own findings. The
eflects of respectability om attributions of blame to chance and the
victim's character were as predicted, but attributions to the victim's
behavior were not. A4ltihough the pattern was more proncunced for re-
spectable victims, subjects always assigned the least blame to a vig-
tim’s character, more to her behavior, and the most blame 1o chance.

Kahn et al. (1977) have suggested that the original Jones and
Aronson findings were actually statistical artifacts, owing to capital-
ization on chance through the use of numerous selected t-tests, rather
than the more appropriate analysis of variance., If so, then the fail-
ure of others to replicate is not surprising; perceived victim respect-
ability may be irrelevant to attributions of responsibility for rape.
Bur what about other studies that have obtained evidence for the im-
pact of victim respectability? Upon close examination, studies which
obtained significant victim respectability effects and those which did
not may not actually be coatradictory. Feldman-Summers and Lindner
(1976), for example, found that a low respectability victim was held
more responsible than a high respectability victim. It must be noted,
however, that these investigators expanded the range of respectability
in. their study to include a non-virgin and a prostitute, as well as
the married woman, virgin, and divorcee considered in most other re-
search, Feldman-Summer and Lindner actually found no differences in
attributions of responsibility to the married woman, virgin, and di-
vorcee. The significant viccim respectability effect that they ob-
tained was entirely due to the fact that the prostitute was judged to
be more responsible for the rape than were any of the other victims.
Such a finding does not really contradict the null results obtained by
others who investigated a more limited range of victim responsibility.
Instead, it suggests chat victim respectability may have lictle impact
on judgments except in very extreme cases, such as the rape of a pros-
titute,.

In a similar vein, it is readily apparent that research which
demonstrated that the effects of victim respectability were moderated
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by other variables is not necessarily inconsistent with resevarch that
failed to obtain respecrability effects without including these moder-
ator variables in their experimental designs.  Of course, the exisc-
ence of such interaction effects and the absence ot main effects fm-
plies that the impact of vicrim respectability on attributions may be
quite complex and difficult to determine for any individual case.
Vicrim respectability may interact with a nearly intinite array of
variables, including characterisrics of the victim and her assailant,
contextual variables, and characreristics of the person making the
judgments,

Also problematic is the fact that manipulations of respectubility
involve varying an entire constellation of characteristics simul tane—
ously, thereby confoundiag a number of factors that may exert very
diffarent effects on people's judgments. By operacionalizing victiam
respectability as marital status, for example, rescarchers have con~
founded the effects of the perceived severity of the consequences of
rape for the victim, the victim's prior sexual experience, uand perhaps
the victim's presumed physical appearance. I[n expanding the range of
victims to include prostitutes or topless dancers and nuns (e.g.,.
Luginbuhl and Mullin 1981; Smith et al. 1976), researchers have fur—
ther confounded occupational status, religiosity, social class, and
characteristics of dress, at the very leasr. To the extent that any
of these variables are differentially related to judgments about rape,
such confounding can only serve to increase the variability of sub-
jects' responscs and decrease the interpretability of any consistent
findings that do emerge.

The impuct of a few of the characteristics that may underlie vig-
tim respectability has been investigated empirically. It has been
argued, for exumple, that providing infurmation about a victim's prior
sexual history has detrimental effects on perceptions of the vicrim
(Borgida and White 1978). Indeed, L'Armand and Pepitonc {1982) yound
that the more sexually experienced a victim was, the mere she was
blamed for the rape, the less the rape was viewed as serious and dam-
aging to her, and the less the defendant was blamed for the assault.
Similarly, Burt and Albin (1981) found that a victim with the reputa-
tion of being "easy” was evaluated more negatively and considered more
likely to have precipitated the rape than a victim who had been a vir-
gin prior to the incident.

It has also been hypothesized that there might be a stroung bias
associated with the physical attractiveness of the victim. Empirical
evidence suggests, however, that the iwpact of physical artractiveness
on' perceptions of the victim is quite limited. Perhaps because rape
is commonly believed to be a crime of passion, attractive women are
seen as more likely targets of rape and unattractive victims are rated
as more likely to have done something to provoke the rape (Seligman
et al. 1977). Nevertheless, attractive and unatbractive victims are

- held equally responsible for rapes (Kanekar and Kolsawalla 1980; Selipg-

man et al. 1977; Thorntun 1977) and are seen as equally credible
(Thornton 1977). Evidence regarding the impact of the victim's st~
tractiveness on punitiveness toward the assailant is inconsistent.
Seligman et al. (1977) and Kanekar and Kolsawalla (1980) obtuined no
significant relationship between the attractiveness of the victim and
the sentence assigned to the assailant. Thornton (1977), however,
found that while verdicts were unaffected by a viciim's attractive-
ness, a man whe raped an attractive woman was generally assigned a
harsher sentence, especially by male subjects.
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Research on the impact of victim provocativeness has been incon-
clusive. Although provocatively dressed rape victims may be seen as
more at fault than unprovocatively dressed victims (Kanekar and Kolsa-
walla 1980), the effects of this variable on attributed victim blame
seem to be moderated by other factors, including vicrim respectability
(Kanekar and Kolsawalla 1Y80), victim status (Kanekar et al. 1981),
and sex of subject (Kanekar and Kolsawalla 1980; Kanekar et al. 1981).
Moreover, the provocativeness of a victim's dress does not appear to
influence the severity of the sentence assigned to her assailant
(Kanekar and Kolsawalla 1980; Scroggs 1976).

Investigation of the effects of other victim characteristics has
been minimal and generalizations based on single studies are not very
fruicful (Vidmar 1979). So far, then, it appears that subjects do
consider at least some of the victim'’s characteristics relevant to
their judgments and artributions of responsibility for rape. To what
extent do comparable defendant characteristics influence subjects’
evaluations of rape victims? This question constitutes the focus of
the next section.

Defendant Characteristics

Not suprisingly, little research has addressed the impact of de-
fendant characteristics in rape cases and that which huas been conduct~-
ed has yielded conflicting results. Kahn et al. (1977), far example,
operationalized defendant respectabilirty in terms of occupational
starus and found no differences in the sentence recommended for the
defendant or the amount of fault attributed to the victim, regardless
of wherher the defendant was described as respectable or somewhat un-
respectable. Deitz and Byrnes (1981), by contrast, found that Loth
the defendant's occupation and his physical attractiveness were pre-
dictive of subjects' perceptions of the victim and the defendant.
Similarly, Ugwuegbu (1979) found that white subjects treated a black
defendant more harshly than a white one, yet Oros and Elman (1979)
used the same trial summary and obtained no significant effects asso-
ciated with the defendant‘s race.

In light of the inconsistency of these findings, no conclusions
about the role of defendant characteristics should be drawn at this
time. Instead, the next section will consider those characteristics
of experimental subjects which may influence perceptions of rape vic-
tims.

Subject Characteristics

One of the more intensely researched hypotheses invelving subject
characteristics is that women and men will differ in their perceptions
of rape victims. Legal lore has it that female jurors are a priori
biased against male defendants in rape trials, readily believing the
victim and advocating severe punishment for her alleged assailant,
On the other hand, it has been suggested that because women find rape
threatening, they may try to increase the psychological distance be-
tween themselves and the rape victim in order to assure themselves
that it could never happea to them. This would result in a tendency
for women to cast blame and doubt on the victim rather tham on the
defendant. Such reasoning, it should be noted, often underlics de-
fense attorney tactics during voir dire in rape cases.

Research confirms the existence of widespread sex differences in
this domain. Men and women exposed to the same information regarding
a sexual assault often interpret and evaluate it quite differently.
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For example, borh sexes tend to identify most strongly with the rape
victim, yet fuemales identity more with the vietin tun do malen, and
males identity more with the defendant than do temales (habin et al.
1977; Krulewitz and Nash 1979). Consistent with this pattern, men
are more likely than women to attribute respousibility for a rape to
the victim's character (Calhoun et al. 1976), to view the rape victim
as the kind of person who gets herself into thuse situations (Calhoun
et al. 1976; Camn et al. 1979), and even to bellfeve that the victim
had an unconscious desire to be raped (Cann et al. 1979). Men are
also more likely to believe that the woman's behavior contributed to
her rape (Calhoun et al. 1976; Cann et al. 1979; Selby ot al. 1977),
that perhaps she was being careless (Smich et ul. 1976), or was be-~
having in a suggestive manner (Cann et al. 1979).

Women, by contrast, tend to view a rape as more duc to chance
(Luginbuhl and Mullin 1981) and attribute more respousibility to the
rapist than do men (Krulewitz and Nash 19795 L'Armand and Pepitone
1982). Not surprisingly, the sexes also sccm to view the conscijuences
of rape somewhar differently; women tend to rate the crime as more
serious (Feldman-Summers and Lindner 1976; L'Armand and Pepitonc 1982),
more damaging (L'Armand and Pepitone 1982), and as having morce psycho=
logical impact on the victim (Feldman=-Summers and Lludoer 1976) than
do men.

Underlying some of these sex of subject effects may be difier-
en¢es in male and female beliefs about the dynamics of ruape. There
is some evidence that rape stereotypes are gender-specific, varying,
for example, in the extent to which rape is seen as sexually versus
aggressively motivated (Heifbrun 1980). Furthermore, men amd women
maintain opposing beliels regarding the most apprepriate way to re-
spend o an assault. Whereas men believe that rape is most likely if
a victim does not physically resist an attack, womea beliceve that
rape is most likely if a victim does resist (Krulewitz 1981). In tact,
the more a victim resists, the more intelligeut and less at tault she
is likely to be considered by men. Women, by contrast, attribute
more fault and less intelligence to & victim the more she resiscs
(Krulewitz and Nash 1979).

It thus appears that men and women indeed waintain Jditferent per-
spectives on rape, each of which is associated with suvme fairly con-
sistent beliefs about its causes and consequences, the most eftective
means of coping during an assault, and the exteat to which an assail-
ant is responsible for a rape. The nature of sex differences on some
of the more legally pertinent dimensions is less clear, however.

Some studies have found no differences between male and female rutings
of defendant guilt (Kuplan and Miller 1978; Lenehan and O'Neill 1981).
Others have found that women are more likely to belleve that the de-
fendant is guilty (Thornton 1977) and others have found that the sub-
ject's gender interacts with factors such as victim respectability
(Feldman-Summers and Lindner 1976) to produce these judgments. Sex
differences in sentencing are equivocal as well. In at least one
study, males delivered harsher sentences than females (Thornton 1Y77),
yet other researchers have found either that females are wore punitive
than males (Feldman-Sumners and Lindner. 1976; Kanckar and Kolsawalla
1980; L'Armand and Pepltone 1982; Smith et al. 1976), that therc are
no sex differences (Jones and Aronson 1973; Kahn et al. 1977; Kaplan
and Miller 1978; Oros and Elman 1979), or that there are interactions
between the subject’'s gender and characteristivs of the victim (Lugin-
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buhl and Mullin 1981) or the case under cousideration (Richardson and
Campbell 1982).

Finally, attempts to determine whether men and woman differ in
the tendency to hold the victim responsible for her rape have produced
completely inconsistent results. Empirical evidence has supported
all possible conclusions; that men blame the victim more, that women
blame the victim more, that there are no sex differences, and that
the effects of a subject’s sex depend on a whole host of other vari-
ables.

The existence of such inconsistencies is both disturbing and
puzzling. It is disturbing because the inconsistencies tend to e-
merge on the most common dependent measures, such as recommended sen-~
tence and victim blame, rather than the more idiosyncratic measures
used by only a few investigators. It is alsc puzzling because the
most immediately available explanations for these inconsistencies are
clearly inadequate. It is plausible, for example, that as mass media
attention to the phenomenon of rape raises men's general level of
awareness to the problem, many sex differences in reactions to rape
and its victims will begin to disappear. There are no evident tempo-
ral trends across studies, however. Studies published in 1982 are no
less likely to exhibit sex differences than those published in 1973.
It is equally plausible that task differences across studies might
account for the obtained differences on outcome measures. It should
be noted, however, that many studies in this domain were intended to
be literal replications of Jones and Aronson (1973), and thus ugi-
lized virtually identical stimulus materials, dependent measures, and
experimental procedures. Any task differvences, then, must have been
very subtle, no doubt too subtle to be ascertained from standard pub-
lished :zeports of the research.

A more promising explanation for the inconsistencies in this re-
search area may lie in the failure of most researchers to control for
other subject characteristics which may be less than perfectly corre-
lated with gender and differentially distributed across subject popu-
lations.

Numerous attitudinal, personality, and experiential variables
have been investigated and there is evidence that some of them are
significantly related to evaluations and judgments regarding rape.
Kaplan and Miller (1978), for example, hypothesized that identifica-
tion with a rape victim would lead to an anti-defendant bias. They
reasoned that parents of females, aware that their daughters are po~-
tential victims, would identify more strongly with a rape victim and
deliver harsher sentences than would parents of males. Consistent
with predictions, parents of females delivered stronger guilt ratings
and harsher sentences, but only when the rape occurred in a setting
which they believed their daughters were ilikely to encounter. When
the rape occurred under somewhat unusual and risky circumstances, the
responses of all parents were the same. Similarly, Deitz et al. (1982)
have presented evidence that the tendency to empathize with a rape
victim, as measured by the Rape Empathy Scale, is a siganificant pre-
dictor of harsher sentencing, greater certainty of defendant guilt,
and attributions of responsibility to the defendant rather than the
victim.

Others have hypothesized that attitudes toward women and endorse-
ment of sex-role stereotypes play an faportant role In subJects' judg-
ments and evaluations regarding rape (Weidner and Grifficc 1983).

e
t.
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Evidence on this puial is wixed. Thornton ot al. (1982) found that
attitudes toward women were significantly relacted to actributions ol
responsibility to the vietim. Deitz et al. (1982), howcever, repli-
cated this effect in a sample of college students, btut fuund no such
relationship in a random sample of adults from a local jury.roster.
Burt (1980) obrained evidence that sex role stercotyping, along with
distrust of rthe opposite sex and acceprance of interpersonal violencwe,
are strongly related to thwe acceptance of stercotyped, false belicfs
about rape, rapists, and rape victims.  Aceeptance of  Lhese rape
myths leads to more restrictive definitions ot rape, a tendency to
believe a victim provoked her rape, and & tendency to evaluate the
defendant more positively (Burt and Albin 1981). This suppests, then,
that the effect of attitudes toward women and sex rolus on rape eval-
uation is indirect, operating through its impact on acceptance ol
prejudiced attitudes toward rape.

Personulity variables, ou the other hand, appear to be lurgely
unrelated to rape evaluations and attributions. Although subject
dogmatism may predict attributions of victim responsibility (Thornton
et al. 1982), the tendency to believe in a just world (Kerr gnd Kurtz
1977; Thoranton et al. 1982), and locus of control (Thornton et al.
1982) do not, and evidence tor the impact of personal versus environ-—
mental attributional style is equivocal (Thornton et al. 1981; Thern-
ton et al., 1982).

In sum, the data suggest that subject characteristics are impor-
zant determinants of evaluations and attributions regarding rape.
0f those subject characteristics investigated, the effects of atti-
tudinal variables appear to be the most consistent und important.

To the extent that subjects maintain biased and stervoryped beliels
about what constirutes rape, one might expect evaluarions to be sensi-
tive to the concext in which the rape ocveurred.  The focus of the

next section is on the impact of guch contextual variables.

Contextual Characteristics

Research on the impuct of couatextual factors suggests that
stereotypic beliefs about rape affect evaluations and iuterpretations
of particular rape cases. Evaluations of rupes muy ditfer according
to the degree of correspondence between features of a particular rape
and subjects' notions of the "protutypical" rape. Most subjects, lur
example, are more certain that a rape has actually been commitrud,
the more physical force the rapist uses (Krulewitz and Paynce 1978)
and the more the victim resists (Krulewitz and Nash 1979). ¥or temi-
nist women, however, extreme physical torce is not a detfioing charac-
teristic of rape, as they are equally certain that a rape has occurred
at all levels of force (Krulewitz and Payne 1978).

1f one believes, as do many, that "true" rape involves struangers,
information about the prior relationship of the victim and the detend=
ant may also significantly influence judgments. There is evidence
that rape by an acquaintance iu judged as Iess serivas aond damagingg
(L'Armand and Pepitone 1982), and more due Lo provocation by the vie=~
tim (Smith er al. 1976). On the other hand, women raped by strangers
may be seen as more careless (Smith et al. 1976). Depending on the
circumstances of the rape and, perhaps, the plausibility of careless—
ness versus provocalion vxplanatioas, the victie of rape by o stranper
may be seen as ecither more responsible (Swith vt al. 1%7/6), ar less
respousible (L'Armand and Pepitoue LY82) thun the victism ot rape by
an acquaintance. More generally, the impact of prior relationship
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may often depend vn other fairly specific features of the rape under
consideration, such as the time and place of the assault (Bolt and
Caswell 1981), and the number of previous rapes in the area (Calhoun
et al. 1976).

Implications

Socilal psychological research on the social perception of rape
victims suggests that the process of evaluating victims is complex.
Subjects do not process the facts of a particular case in a logical
and detached fashion. Instead, they seem to integrate information
from a variety of sources in light of their own biases and attitudes
about rape. This may lead them to weigh heavily certain data that
are of questionable legal relevance, such as the attractiveness or
prior sexual history of the victim or the race of the defendant.

The research reviewed thus far in the chapter highlights some of the
variables that subjects seem to view as pertinent to their experi-
mental tasks and provides evidence on the impact of these variables
on attributions of responsibility for rape. These research findings,
however, must be interpreted with caution. Although most studies
have focused on only a few variables at a time, there are numerous
signs that the effects of most factors are actually interactive; the
impact of a particular victim characteristic may depend on character-
istics of the defendant, contextual details, and most important, the
subiescc’'e own attitudes and beliefs about rape. Because few studies
have investigated these interactions explicitly, what is known abuout
che operation of various victim, defendant, case, and subject vari-
ables may be quite context-specific or crime-gpecific (Myers and La-
Free 1982),

Moreover, what this research suggests about how jurors in court
acrually assess evidence in a rape trial is questionabie. Very few
of the social perception studies have considered judgments and evalu-
ations about rape in a legal context. Instead, the rape case has
typically been used as, a convenient context within which to study
person perception and acttributional processes by researchers who of-
ten have only a peripheral interest in legal questions. Although
such research may yield results which are quite informative wich
respect to basic social psychulogical theory, problems arise when
such researchers claim that their findings are policy relevant
(Weiten and Diamend 1979).

The courtroom setting may constitute a unique attributional and
judgmental context (Penrod and Borgida 1983). Very little is current-
1y known about the extent to which attributions are constrained by
the contexts in which they are made, but the little evidence that
does exist suggests that these concerns about context are warranced,
Using records of actual jurer verdicts, for example, Myers (1980)
found support for only a subset of hypotheses about attributions of
responsibility derived from the experimental literature. She argues
that her analysis "raises the possibility that qualitatively differ-
ent attribution processes occur and, within empirically specifiable
limits, reflect the operation of contextual constraints that shape
attributions in complex and unanticipated ways" (p. 415).

No research better illustrates this interactive, contextual com-
plexity than the study conducted by Feild and Bienen (1980) who ex-
amined the impact of various juror, victim, defendant, and case char-
acteristics on reactions to a hypothetical rape case. A number of
features distinguish this work from most other research in this area.
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First, the investigators were sensitive to the legal Issues wnderly-
ing their inquiry, and concerned with both the practical and legal
implications of their findings. Accordingly, subjects were asked to
examine a more extensive case summary than other rescarchers have
typically used, including synopses of the prosecuting and defense
attorneys' cases and photos of the victim and the defendant, as well
as a general description of the rape. After reading the swmmary,
subjects were asked to render a verdict, to indicate their degree of
confidence in that verdict, und te recommend a sentence for the de-
fendant. Thus, an attempt was made to simulate the adversarial na-
ture of a rape trial, and to include legally relevarnt depeadent mea-
sures.

Second, Feild and Biencn acknowledged the wide array of facturs
that potentially contribute to juror verdicts, and incorporated as
many of them as possible into a single research design. Six factors
were varied systematically rhrough modificarions in the case summary
and litigant photographs: (1) victim race; (2) physical attractive-
ness of the victim; (3) moral character of the victim (sexvally ex-
perienced versus sexually inexperienced); (4) defendant race; (5)
type of rape (non-precipitory versus precipitory); and (6) strength
of the evidence. The resulting sixty-rfour versions of the case en-
abled examination of the effects of every factor independently and in
combination. Furthermore, subjects complered a number of individual
difference measurss assessing attidues toward rape, atiitudes Loward
women's roles aua women's rights, knowledge regarding the phenomenon
of rape, and various background characleristics. This facilitated
the search for interactivns among jurvr, victim, defendant, asud case
characteristics.

Finally, uniike previous research which relied almost exclusive-
ly on college student subjects, Feild and Bienen utilized a large
sample of non-student adults drawn from Pour subgroups: citizens, pa-
trol police cfficers, rape crisis counselors, and convicted rapists.
In addition to enhancing the external validity of their Vindings,
this permitted cxamination of subpgroup dillerences in Jevels ol know-
ledge and atcitudes toward rupe.

What did Feild and Bienen find? Compreheansive treatment of the
plethora of results generated in the course of this research is be-
yond the scope of this chapter, so discussion ol the Feild and Bienen
data will be confined to [indings of direct relevance to juror de-
cision~muking in rupe cases. One of the most stiking teatures of
Feild and Bienen's data set is the promimence of interaction eflects.
For example, om the average, black defendants werv given harsher sen-
tences than white defendants, but this was because black men who raped
white women were given especially long prison terms. When the rape
was of a black woman, Lhe detendant's race had no impacl on sentenving.
This effect was further mcderated, however, by the attractiveness of
the victim. This relaticonship obtained for attracrive victims, but
only the defendant's race affected sentencing for unattractive vicrims.

Similarly, the defendant's race had no impact on sentencing when
the victim was sexually cxperienced. When the victim was bolh sexual-
ly inexperienced and unattractive, on the other hand, jurors were wore
punitive toward black defendants.

Ia total, there were seven significant interaction effects, and
each independent variable was involved in at least two of them. With-
out examining interactions, one might have come to very different con-
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clusions. Considered independently, for example, the victim's physi-
cal attractiveness and her moral character appeared unrelated to sen-
tencing, yet they were clearly influencing jurors' decisions in com-
bination with other factors; the effects of physical attractiveness
depended on the defendant's and vicrim's race and the victim's moral
character, while the victim's moral character interacted with all
five of the other independent variables under investigation.

Juror characteristics were also significantly related to sen-
tencing. Higher educational attainment and a belief in severe pun-
ishment for the crime of rape predicted harsher sentencing, while
increasing age and beliefs that women are responsible for preventing
rape, that victims tend ro precipitate rapes, and that rapists are nor-
mal, predicted leniency. Interestingly, the attitudinal variables
were by far the most predictive juror characteristics; adding back-
ground variables accounted for little additional variance in senten-
cing.

Not surprisingly, juror characteristics interacted with charac-
teristics of the defendant, the victim, and the case. For example,
jurors who believed that women precipitate rape gave shorter senten-—
ces to men who raped sexually experienced women than jurors who did
not believe that women cause rapes., Jurvrs who believed in scvere
punishment for rape were more punitive toward black detendants than
white ones. And, in general, jurors tended to treat a defendant of
their own race more leniently than a defendant of the opposite race.

Taken together, Feild and Bienen's finc..:gs highlight the com-
plexity of people's reactions to, and evaluatious of, rape victims,
and the drawbacks associated with Investigating che impact of only
one or two variables in isolation. It also provides us with a basis
for making some generalizations which may prove to be valid in a
legal setting. Markedly absent from the entire program of research,
however, is any consideration of victim credibility, thus severely
limiting the kinds of! generalizations that can be made. This omis-
sion was intentfonal. Although they acknowledged its probable ifmpact
vl juror judgments, and its importance for attoraey decisions regard-
ing how to present a case in court, Feild and Bienen avolded measur—
ing perceptions of victim credibility.

Similarly, virtually none of the social perception studies dis-
cussed thus far have directly addressed the question of victim credi-
bility. A number of researchers have assumed that perceptions of
credibilicy wmediate attributions of responsibillicy for rape, but
this hypothesis has not been tested directly. Within the general
atetribution research area, in fact, the role of cognitive mediators
also is often assumed but rarely investigated (Taylor and Fiske 19Y81).
To be fair, given the goals of some attribution researchers, the role
of victim credibility may have been of limited theoretical Interest.
Perceptions of victim credibility, however, are so central to juror
decision-making in rape cases that determining its starus as a media-
tor may constitute the most important line of investigation for
psycholegal research on rape trials. An understanding of victim
credibility is critical in order to increase the proportion of rape
cases that go to trial, to increase conviction rates once they get
there, and to improve the treatment on rape victims throughout the
justice system. In the next section of this chapter, therefore, a
program of research that increases our understanding of victim credi-
bility in rape trials will be discussed.
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VICTIM CREDIBILITY IN THE COUKRTROOM

Statutory reform

At the outset of this chapter, it was noted that various evi-
dentiary reforms have been legislated over the past decade tu protect
rape victims in court. In fact, over Yorty jurisdictions have cnact—
ed such statutory “rape shield" laws since the passage of Michipan's
Criminal Sexual Conduct law in 1974. 1In most instances, these ncw
laws shifted the burden of proof to the defense by prohibiting the
admission of third party prior sexual history evidence und cllminating
resistance and consent standards. 1In so doing, these new laws assumed
that more victims would be willing to pursue their cases tu court and
that prosecurors’ chances for achieving convicrions would increase,
But recent legal impact studies of the law reforms in Michigan (Marsh
1981; Marsh et al., 1982) and in the state of Washington (Luh 1980,
1981) provide mixed empirical support for the validity of these as-
sumptions. Whereus Marsh and colleasgues (1982). using a combination
of interrupted time series analysis and interviews, ruport an in-
creased convictivn rate for original charges of rape since law reform
was introduced in Michigan, Loh (1980) found that In King County,
Washingron, the im rease fn vconvictions sinee law retorn in 1975 was
entirely atcributable to changes in the labelling of xrape convielions.

However, conclusions about the impact of law reform as measured
by legal impact data (e.g., arrests, convictions, pleas, ind senten-
cing) must be tempered by the fact thot different states have adopted
different types of law reforms, witn different standards of rape.
Lol (1980, 1981), tor example, classificd the ditierent Law selorms
along a continuum of "vicrim-actor orfentation.” Je placed cumson -
law statutes at the viciim end of the continuum because they require
some degree of victim resistance Lo prove the erime ol rape.  Law re-
Forms like Michigan's anchor the other end of the coutinuum bevause
they define rape in terms of the detendant’s conduct. Washinglon's

Taw reform, which loh systematically cvaluared, wonld be located in
the ambiguous middic of this continuum because i considers the con-
duct ol both victim and sictendant. lherctore, Washinglon and Michi-

gan clearly have differeat types of law retorms according to Loh's
scheme. In fact, rhe Marsh et al. (i982) Michigun study sugpests
that the impact of one type of law reform (e.g., one that ewphasizes
defendant conduct) should not be expected to (and apparently does not)
predict the impoct of otber types of law refors.

Borgida's (1980) classification of the various law reforms in
terms of the extent to which they restricr the admission of thircd
party prior sexual histury evidence explicitly suggests that It is
crucial to consider type of law reform in determining legal impace,
His "Common Law' category included those jurisdictions without an
vxclusionary rule and assumes Che comparatively unlimited adwissibilivy
of third party prior sexual history testimony. In contrast, his two

.eategouries of refurm statutes reflect the arguments pur Yorth by eritics

of traditional rape laws. The critical difference between the refarm
statutes rests in the amount of discretion which is left to the trial
judge in determining the admissibility of third party prior sexual
history evidence. In those jurisdictions governed by a "Moderate
Reform” excluslonary rule (e.g., Washington), such evidence is gener=
ally excluded unless the court determines the evidence to be material
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to a fact at issue. Laws of this type allow the trial judge consider-
able discretion in weighing cthe probative and prejudicial aspects of
the evidence in question. As a result, the impact of law reform in
Moderate Reform jurisdictions may be no greater practically than in
Common Law jurisdictions (although the intent of such law reforms is
clearly to screen the admissibility of prior sexual history evidence
as compared to the Common Law). Finally, a number of jurisdictioens
(e¢.g., Michigun) have adopted more restrictive "Kadfcal Retorm” stu-
tutes that reguire the exclusion of third party prior sexual history
evidence. The view in these jurisdictions is that such evidence is
more prejudicial than prebative when offered to prove consent and
therefore should be excluded.

This reformist assumption that evidence of prior sexual history
is inflammatory and prejudicial, and that the admisslion of such evi-
dence in rape krials would bias juries to acquit the defendant on is-
sues pot directly relevant to his guilt, was tested in a jury simula-
ion study by Borgida (1981; Borgida and White 1978). Qualified adulr
jurors sampled randomly from the Twin Cities metropolitan area viewed
and thien deliberated one of six different versions of a videctaped
rrial (State v. MeNamara) which presented a consent defense (for
procedural details, see Bergida 1981). TIn each version of the triel
the complainant maintained that she had been forcibly raped and the
defendant claimed that the complaintant had voluntarily conscuted te
sexual Intercourse.

Parti..iarly in rape cases such as State v. dciamara, certain
features i @ fact pattera (e.g., location of the assault, prior re-
lacionship between the complainant and defendant) may combine to sug
gest to jurvors complainmant comsent or coniributory behavior. The
presence of such features in any gilven case, therefere, could reduce
clie likelihood of convietion, whether or not evidence of prior sexual
history had been admitted. Consequently, one~half of the State v.
MeNamara trials embodied an "Improbable Likelihood of Consent’ fact
Pattern and the other half embodied a "Probable Likeliheod of Consent"
fact pattern. The same core scenario was included in both fact pat-
terns, but certain critical features were varied between fact patterns.
Whereas the complainant and defendant “hardly knew each orher" in Im-
probable Likelihood of Consent, for example, they were "very close
friends" and had been physically affectionate with one another in
Probable Likelihood of Consent. Testimony by the defendant aboutr the
complainant's failure to resist was emphasized in Probable Likelihood
of Consent. Furthermore, the complainant and defendant had met earli-
er on the evening ip question at a bar-disco in Probable Likelihood
uf Consent, whereas in Improbable Likelihood of Consent they both just
happened to visit the trailer home of a mutual friend earlier” in the
evening. .

The type of exclusionary rule applied to evidence of the victrim's
prier sexual history was the secend factor which was varied in sState
v. McNamara. In accordance with Borgida's (1980) classification of
the evidentiary reforms, the defense testimony of a prior sexual his-
tory witness whose testimony would have been admissible was included
in the Moderate Reform versions of both Probable and Imprubable fact
patterns. In the Common Law versions of both fact patterns, the de-
fense also presented the testimony of a second prior sexual history
witness whose testimony would only have been admissible under the
Common Law rule. No prior sexual history evidence was added to either
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fact pattern in the Radical keform versious.

Thus, the simulation expuriment examined the extent to which the
types ef legal rules (and, by implication, types of law reform) affect
not oaly juror perceptions of the complainant, but also the conviction

. rate in State v. Mchamara. In addition, the study examined the sxtent

to which the varying degrees of implied victim consent moderate the
efficacy of the different exclusionary rules. An interasction between
type of excluzionary rule and likelibood af consent was vspected.
Since hmprobable Consceut fact patterns are Qess sugpestive about the
complainant's moral character and propensitivs than Frobable Consent
fact patterns, juror verdicts were expecied to show the highest like-
lihood of convicrion when the restrictive Radical Reterm rule governed
the Improbable Likelihood of Consent fact pattern.

In State v. Mchamura, jurers were indeed reluctant to convicer the
defendant when any tustimony about the complainant’s third party prior
sexual history was introduced by the defense ia support of the consent
defense. Only the Radical Reform rule, when applied to an lmprobable
Consent fact pattern, increased the likelibood of conviction. By con-—
trast, the admission of third party prior sexual history testimony
under the Muderare Reform or Common Law, in an otherwise conviction—
biased case, was clearly detrimental to the prosecution'’s case.  HNei=
ther type ol legal relorm enlonced the conviction rate when the trial
fact pattern conveyed probable consent.

In general, when third party prier scxual history evidence was
int- . seed in State v. MoNamara, jurors pecadity inferved complalnunt
consent . more carefully and unfavorably scrurinized the cumpliainant's
character than the Jdefendant's character, attritoted more responsibil-
ity ro the complainant, and even denigrated the skill and comperence
of her atterney. Rather than weigh the tucts in this particelar case,
jurors seemed to use the complainant’s prior sexwal history with men
other than the accused Lo lmpesch ber credibility as o proscoeution
witness and by inference to impugn her veracity.

In order to examipe further this notion that "prior nromiscuity
imports dishonesty“--that jurers perceive a direct eausal link between
complainant credibilicy and culpability in State v. MoNamara--Borgida
(1481) conducted a path wnalysis. The direct causal effects of com-
plainant credibility and various persvnality; attitudinal, experien-
tial, and dewcgraphic predictors on individual juror verdicts, as well
as the direct causal effects of these predictor variables on complain-
ant credibility, were examined. The best predictar of verdices in
State v. McNamara was noet any juror sociveconomic characteristic, or
whether they had prior jury experience or acquaintance with a rape
victim or, for that matter, their authoritarianism or sex role identi-
ficarion. The strongest predictor of verdiects was jurors® perceptions
of the complainant’s credibiliry. 1In fact, 64 percent of the verdict
variance was accounted for by the complainant credibility predictor.

In addition to the central importaance of complainunt credibilirvy,

_jurors’ attitudes toward women and rape also reliably predicted ver—

dicts in State v. McNamara, accounting for 12 percent of the verdict
yariance. Jurors whose belief systems incorporated a high number of
stereotypical beliefs und cultural myths about rape (e.g., "In the
majerity of rapes, the victim is promiscuous or has had & bad reputa-
tion™) were much less likely to find the defendunt in State v. McNa-
mara guiley of sexual assault. Such jurors apparently maintain rather
restrictive intuitive definitions of what constitutes rape (Burt and
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Albin 1981) and therefore were more likely to acquit the defendant
in State v. McNamara.

Implications

To the extent that statutory reforms alter juror perceptions of
victim credibility, as the simulation data strongly suggest, notice-
able improvement in the conviction rate for a consent Jdefense rape
case lilke State w. McNamara can be expected, Interestingly, criminal
justice officials who were interviewed by Marsh et al. (1982) in their
impact study of the Michigan law reform largely attributed the docu~-
mented increase in the rate of original rape convictions and the re-
duced courtroom harrassment of rape vicrims to the new law's eviden-
tiary prohibition on the admission of the victim's pricr sexual his-
tory. Such corroborative field data, it should be noted, can only en-
hance the external validity of the jury simulation approach (Borgida
1981).

Several legal scholars, however, have raised cogent arguments
against the "presumptive inadmissibilicty"” of Radical Reform as well
as the Moderate Reform statutes because, in certain cases, exclusion
of the complainant's prior sexual history may violate the due process
clause of the Fourteenth Amendment and the confrontation and compulso=-
ry process clauses of the Sixth Amendment. Some have acknowledzed
that there may be prejudicial effects associated with prior sexual
histery evidence, but question whether such evidence is any more harm-
ful than similar types of evidence like prior record of the accused
or the prier criminal record oi any prosecuting witness which rradi-
tionally have been admissible (Tanford and Bocchine 1980G).

But thus far, the rape shicld laws have fared remarkably well in
the appellate courts. Both Moderate and Radical Reform statutes have
been upheld. Moderate Reform statures have been examined by appellate
courts in New York, Washington, New Jersey, and Kansas. In each case
the court recognized the state's legitimate intervst in protecting the
privacy of the rape complainant and concluded that the exclusion of
prior sexual history evidence did not deprive the defendant of any
constitutionally protected right. It is no doubt more significant
that the Radical Reform statutes have been able to withstund constitu-
tional challenge. Decisions in California, Oklahoma, Louisiana, and
Michigan have refused to set aside Radical Reform statutes as uncon-
stitutional. The opinions uniformly express the view that evidence
of a complainant's prior sexual history is not probative of her credi-
bility or her tendency to consent, and that such evidence, as the re-
sults of the simulation study suggest, is highly prejudicial.

Although these appellate decisions thus far have upheld the con-
stitutionality of the new rape shield laws, legal scholars continue
to argue that the absolute prohibition of even third party prior sexu-
al history in some cases may deprive the defendant of his constitu—
tional rights (Tanford and Bocchino 1980). Defenders of the law re-
forms continue to respond that evidence of a complainant's prior sexu-
al history is not probative of consent nor is it relevant to any other
issue. A defendant has no constitutional right, in this view, to
present evidence that is arguably probative and highly prejudicial.
"The problem," therefore, as Berger (1977) has observed, "“is to chart
a course between inflexible legislative rules and wholly untrammeled
judicial discretion: the former threatens the rights of defendants;
the latter may ignore the needs of complainants" (p. 69). A non-sra-
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tutory approach that bears on the charting of this course is discussed
in the concluding rwo sections of the chaprer.

Countering Rape Myths Through Expert Testimony

Despite the srarutory reforms designed to increase conviction
rates and protect the interests of victims, the gencral public main-
tains numerous myths (Burt 1980), stercotypes (Heilbrun 1980), and
misconcepticns {(Feild and Bienen 1980) about rape that may adversely
affect perceptions of the rape victim's credibility in court. For
example, although research indicates that in about 40 purcent ol all
rapes, the victim is ar least casually acquainted with  her assailant
(Auir 1971; National Commission on the Causes and Prevention of Vie-
lence 1969; National Institute of Law Enforcement and Criminal Justice
1978) it is commonly believed that "true” rape Involves strangers.
Similarly, people olten view a woman's reluctance to go to the police
as indicative of a fabricated rape report, despite the [act Lhat only
an estimated 10 to 30 percent of all rapes are ever reported to the
police (Amir 1%/1; National Criminal Justice Informarion and Statis—
tics Service 1979).

Stereotypes and misconceptions such as these coutribute to juror
bias against the victim by providing grounds for questioning her cred-
ibility ond by restricting the range of incidears that are defined as
rape (Burt and Albin 1961). in fact, the research by Borgida and his
colleagues (1978, 1980, i981) on statutory reforw, as well as the pre-
viously reviewed research on secial perception of rape victiws, incdi-
cates that a very good predictor of juror verdicts is the extent to
which jurors endorse these rape myths.

Aware of these biuses, prosecurors have shied away from bringing
to trial all but the strongest rape vases (Loh 1980). In response to
this trend, rape researchers (Feild 19795 Lupginbuh!l and Mullin 1981)
and prosecutors (Rowland 1979) have advocated the introduction of ex-
pert scientific testimony on behalf of the prosecution in rape trials,
The intent behind such a strategy is, in effect, to reeducate jururs
by directly coutronting their erroncous belicis with scient ivie ovi-
dence. T is assumed that inturming jurors thal their preconcefved
notions about rape have little scientific basis will be suflicient to
keep them from using their sterecotypes when evaluating a particular
case, which should, in turn, increase conviction rates.

. Is such an ussumption warranted? Does expert scicntifie testi-
mony function as an effective means for counteracting jurors’ rape
myths and inferential biases? What is the impact of expert testimony
on victim credibility? Rowland (1979), former Deputy District Arttor-
ney of San Diego County, California, has introduced expert scieuntific
testimony in four rape trials. She obtained three convictions and one
hung jury, with eleven of twelve jurors voting guilty in the latter
case. Post-trial interviews with jurors conducted informally by Row-
land- suggested that the expert witness had a decisive influence, but
only one controlled study to date has been conducted to examine the
impact of expert restimony is rape trials.

In a jury simulation experiment designed tv assess the influecnce
of expert testimony on juror judgments in rape trials, Brekke and

- colleagues (1983) randomly assigned college students to juries of

balanced sex composition. Juries listeaed to an abbreviated, awdio-
taped version of the Sture v. MoNamara case used by Borgida and his
colleagues (1981; Borgida and White 1978). The basic tact pattern
was exemolarv of a "casual acquaintance rape” with a consent dedYense.
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Both parties knew each other prior to the incident and both agreed
that intercourse had taken place. The major peint of dispute was
over the issue of consent. The complainanf claimed that she had
been raped; the defendant contended that the complainant had been a
willing participant. The basic trial stimulus lasted slightly over
an hour and contained all the structural features of an actual rape
trial. This version was presented to jurors in the control condition.

Four additional versions of State v. McNamara were constructed
which included testimony by an expert witness. The expert was identi-
fied as a male university psychiatrist who had conducted extensive re-
search in the area of rape, counseled rapists and rape victims, and
taught courses on human sexuality. Imn his testimony, the expert ad-
dressed the low level of public awareness regarding sexual assault
and attempted to debunk a number of widely held misconceptions about
rape. For example, using empirical evidence to support his claims,
he testified (a) that few women falsely accuse men of rape; (b) that,
in fact, rape is one of the wmost under-reported of all crimes; (c)
that many rapes involve acquaintances rather than strangers; (d) that
rape is a crime of violence rather than a crime of passion; and (e)
that it may be better for a woman to submit to her attacker than to
risk the additional violence that may result from ineffective attempts
to fight back. The expert also described common behavior patterns ex—
hibited by rape victims during and following their sexual assaults.

On cross-examination, the exp-rr admitted that he was being paid for
testifying by the county and that he had discussed the facts of the
case with the prosecuting aitorney prior to his court appearance.

The four versions varied according to the type of expert testi-
mony employed and the timing of presentation of that testimony during
the trial. In the "general information” conditicn, the prosecuting
attorney asked a series of leading questions that enabled the expert

to dispense his testimony in essentially a lecture formut. In the "spe-

cific-hypothetical™ condition, jurors listened to the general infor-
mation, followed by an explicit attempt to point out the connection
between the expert testimony and the case under consideration. Spe-
¢cifically, the prosecuting attornvy posed a hypothetical example te
the expert, incorporating in it the essential facts of State v. Mcda-
mara. The expert was then asked to comment on the reasonableness of
the hypothetical victim's behavior, given the situation she was in.
The expert highlighted features of the example that were typical of
casual acquaintance rapes and argued that the hypothetical vietim's
behavior was quite predictable and reasonable, when viewed in light

of scientific knowledge of typical behavior in such circumstances.

It should be noted that inclusion of the hypothetical example provided
no additional information beyond that already giver to jurors; it
merely enahled the expert to comment more directly on thie case at hand.

Each type of expert testimony was presented half of the time
early in the trial (i.e., as first prosecution witness), and half of
the time late in the trial (i.e., as last prosecution witnessj}.

Thus, type of expert testimony was crossed with timing of presen~
tation in a 2x%2 factorial design with an independent no-expert testi-
" mony control group. Six juries listened to each version of the trial.
Following the case, jurors deliberated to unanimous verdicts or for
thirty minutes, whichever came first. Jurors then completed question-
naires assessing verdict, recommended senteunce, and evaluations of
various trial characters and pieces of evidence.
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Brekke et al. (1983) hypothesized thar the uvxpert testimony
would be most eftfective when it was linked directly to the trial by
wmeans of a hyputhetical exawple, especlally when it was presented
early in the trial. The rationzle behind this hypothesis was two-
fold. Firsc, given the inferential tendency to underutilize absiract,
statistical information in favor of more vivid case=-specific informa-
tion (Nisbett and Ross 1980), it seemed likely that jurors would tend
to distregard the general information experi testimony and base their
judgments on the more vivid information available to them (e.g., tes-
timony by the litigants and jurors' own personal experience). Brekke
et al. reasoned, however, that using this lecture format tu educate
the jury followed by a hypothetical example tu highlight key puinls
in the actual trial, would allow maximum dissemination of information
and would provide some assurance thar jurors would understand how to
apply their newly-acquired knowledge to the case at hand. The danger,
of course, was that this typ: of expert testimony would be viewed us
too directive and explicit, and that psychological reactance would
set in, leading jurors to rely even more strongly on their own erro-
neous preconceptions.

Second, Brekke et al. expected early presentution to be most cf-
fectlve because it provided an opportunity to reeducate jurors before
their preconceptions and biases had had a chance to intluence their
perceptions of the complainant and her behavior. Once jurors had
formed negative impressions of the complainant, expert testimony
should have relatively lLitcle impact on judgmencs.

Results of the Erekke et al., study were peacrally in accordince
with predictions. Including expert testimony clearly In!locsced the
percentage ot jurors who tvndered guilty verdicts., Withoul expert
testimony, only Ll percent of jurors voted pulley.  When gencral o=
formation expert testimony was included, conviction rates jumped go
38 percent, a statistically signifjcant Increasce.  Even more ellec-
tive, however, was the specific=hypothetical cxpert testimouy; 0d per-
cent of jurors who listened to that version of the trial rendered
guilty verdicts (again, a highly signiticant increase).

Results on other dependent measures polnted to the importance ot
considering the type of expert testimony employed. Comparcd to jurors
who received general information expert testimony, specit fe=hypothet i~
cal jurcrs recommended harsher sentences fur the defendant, considered
it less likely that cthe complainant consented to have sex, saw her as
more credible and moral, and atvtributed less responsibility to her
for the events oa the nighr in question. Post hoc comparisons with
the no expert testimony control group revealed that except on the ver-
dict measure, general information expert testimony means did net dit-
fer significantly from no expert testimony control means. In other
words, expert testimony appears to have affected perceptions of the
litigants only when it included a hypothetical example relating the

_information directly to the case.

Timing of presentation tended to moderate the effccts of type of
expert testimomy. The timing by type interaction reached statistical
significance only on meusures of recommended sentence, attributions
of yesponsibility to the complainant, and likelibwod of vomplaiaant
consent, but a clear pattern emerged on all theose dependent measures
with type of testimony main effects. Thu expert testimony always
yielded the strongest effects when it was linked to the case via the
hypothetical example and presented early in the trial.
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The introduction of expert testimony thus appears to be an ef-
fective means of counteracting the otherwise pervasive effects of
rape myths and inferential biases on juror judgments. It is crucial,
however, that the testimony be linked explicitly to the case at hand,
rather than presented as generally relevant to an understanding of
rape. Without this link, jurors seem unable or unwilling to apply
the information to the facts of the case they are considering. In
addition, it seems advisable to present the testimony early in the
trial, before jurors' biases have affected their interpretations of
the evidence and influenced their impressions of the litigants.

The admission of expert scientific testimony in rape trials,
however, has recently become the subject of considerable controversy,
A particular type of expert testimony, rape trauma syndrome evidence
(Burgess and Holmstrom 1974), seems to be at the heart of this con-
troversy. The scientific reliability of such testimony has been ques-
tioned, and there has been some concern expressed that its use by the
prosecution may be prejudicial to the defendant. In the concluding
section of this chapter, the current legal status of expert cestimony
on rape trauma syndrome is discussed.

Rape Trauma Syndrome Evidence in Court

Broadly defined, "syndrome evidence” consists of a description
of particular physical or emotional conditions which manifest them-—
selves in certain situations {Celeman 1982). Such svidence has been
introduced by the prosecution In cases involving battered women, bat-
tered children, family incest, and rape. Rape trauma syndrome, in
particular, represents a predictable sequent fal pattern of emotional
reactions typically experienced by a rape victim us she attempts to
cope with the post-traumatic stress associated with rape (Burgess and
Holmscrom 1974; see also Chapter 4 in this volume). In order to im-
prove the conviction rate in rape cases, prosccutors across the coun-
try have begun to introduce expert testimony on rape trauma syndrome
in court. Rowland's (1979) use of expert testimony was essentially
prompted by a judicial instruction (CALJIC 10.23) that emphasizes the
defendant ‘s state of mind at the time of the assault. Jurors are to
decide the case on the basis of the defendant’s "reasonable and good
faith belief" about victim consent. The rationale behind expert tes-
timony, then, is to direct jurors’ attention toward the rape victim's
perception of the situation, and to explain how the victim's behavior
in the situation constituted a normal coping response as defined in
part by rape trauma syndrome. As discussed in previcus sections of
the chaptér, jurors bring to trial numerous misconceptions about a
rape victim's perceptions and behavior; expert testimony could serve
to corroborate the victim's testimony in a consent defense rape case
and, in turn, increase the likelihood of convictiocn.

The admission of expert testimony on rape rtrauma syndrome, how-
ever, has proven controversial (Frazier and Borgida 1983). Thus far,
there are published appellate court opinions in five criminal sexual
conduct cases that were appealed on the basis that expert testimony
on rape trauma syndrome was improperly admitted at the trial court
level. The first decisions on this issue were made by the Minnesota
Supreme Court in August, 1982 (State v, Saldana; State v. McGee).

The Minnesota Courxt's opinion was that the expert testimony on rape
trauma syndrome was inadmissible and constituted reversible error

(the Saldana case has since been re-tried and the defendant was ac-
quitted). A Kansas court (State v. Marks 1982) decided, however, that
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rape traumwa syndrome evidence is relevant and proper testimony (oeopic
v. Bledsoe 1983; Delia S. v. Torres 1982). Because the courts are di-
vided at this time over the admissibility of rape trauma syndrome evie
dence, it is jostructive to examine vach of these cases more closely
in order to evaluate the current status of rape Crauma syndrome evis
dence in court.

State v. Saldana provides the most detailed discussion ol the
admissibility of rape trauma syndrome evidence, The appellant in
Saldana had been charged with first degree criminal sexual conduct
and alleged at trial that intercourse had been vonsensuul, The state
called a rape victim counselor as an expert witness to rebut his
claim. The witness (a) described the typical behavior of rape victims,
(b) stated chat she definitely belicvved that the complainant had been
raped, and (c) stated that she did not belivve the rape had been fan-
tasized. On appeal, the Court evaluated cach aspect ol this testinony
according to the criteria for admitting expert sclentific testimony.

Briefly, under the Federal Rules of Evidence, there are several
criteria that govern the admissibilicy of expert testimony. First,
the trial judge must determine that the prolerred evidenee is relevant
and thut its probative value is not ovutweiphed by "the danpes of un=
tfair prejudice, confusion of the issues, or wisleadiug the jury, or
by counsiderations of undue delay, waste of time, or needless presenta-
tion of cumulavive evidence"” (Rule 403). Second, under Rule 702, the
expert must be qualifivd on the basis of "knowledge, skitl, experience,
training or education ..." Additionally, Rule 702 requires that the
expert evidence must assist the ericr of Fact in determiuning the cruth
(Lhe helpfulness requirement), whtch has beea  comnervat ively inter-
preced in one leading opinion (Oyas v. United Stutes 1977) to mean
that the expert must provide knowledge that is "bueyond the ken of the
average layperson.™  Fiually, the courts have traditionally veguived
that the expert's testimony be scicotitivally zeliable and penerally
accepted in the scientific community (Ciannelli 1980; Imwinkelried
1981; McCormick 1982).

In regard to the scientific reliability of rape trauma syndrome
testimony, the Court in Saldana held that the evidence was nor suffi-
ciently established in either thie medicul or puychiatric comsunity.
However, the thrust of the Court's argument seems to be that even if
such evidence were reliable, it would not be helpful to the jury be-
cause it is not the kind of evidence rhat "accurately and reliably
determines whether a rape occurred." The Court ulso stated that cthe
post—traumatic stress symptoms assoclated with rape could follow any
psychologically traumatic event and that wot every case ol rape will
result in the symptoms described in the syndrome. Thus, the Court
held that evidence concerning how some, or even most, people react Lo
rape is mot helpful to tihe jury; racher, the jury wmust Jecide each
case on the basis of the facts at hand. Although rape trauma syndrome
may be a useful counseling tool, the Court reasvned, it is prejudicial
in_the courtroom, E :

The expert witness in Saldana also testified that, in her opinion,
the complainant had been raped. As to whether an expert may otfer an
opinion of this kind, the Court held that although the expert may tes—
tify in the form of an vpinion, a4 majority ol the courts ruling o
this Issue have decided that admission of a physician's opinion that
a rape had occurred was in error because it involved a legal conclu-
sion. The Court did note three cases in which physicians had been
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allowed to give an opinion (based on thelr physicual examination of
the complainant) that intercourse had not been voluntary. But the
Court rules rhat the Saldana expert's testimony would have been er-
roneous in any case because the witness was not a physician, had not
physically examined the complainant, and had not in fact met the com-
plainant until ten days after the incident.

The third aspect of the expert's testimony examined by the Court
in Saldana was an assertion by the expert that she did not believe
that the complainant had fantasized the rape. Generally, such credi-
bility judgments are regarded as in the province of the jury. Expert
testimony on this issue is only allowed in unusual cases (e.g., a
mentally retarded witness). The Court saw no special circumstances
warranting the testimony in this case, ruling also that the witness
was not gqualified to testify whether the complainant could distinguish
fantasy from reality.

The Minnesota Court also reversed a criminal sexual conduct con-
viction in the companion case to Saldana. In State v. McGee, a physi-
cian had been allowed to testify that in his opinion the complainant’'s
behavior after the incident was consistent with the symptomatology of
rape trauma syndrome. The Court ruled that admission of this testi~
mony constituted reversible error for the reasons outlined in the
Saldana case.

However, a noteworthy dissenting opinion was submirted in the

McGee case. Justice Wahl maintailned that there is indead a substan-—
tial data base in support of rape trauma syndrome, thus zaking it
sufficiently reliable within the scientific community. Arguing that
the physician was an expert and that the subject matter of the tesri-
mony was not within jurors' common knowledge, Justice Wahl argued
that the crucial question was whether rhe evidence was fielpful to the
jury. As distinguished from the expert in Saldana, the physician in
#cGee did pot give his opinion as to whether a rape had occurred.
He described the complainant’s symptows after the incident and stated
that he found these to be consistent with rape trauma syndrome. Jus~
tice MWahl found this testimony to be probative on the issue of consent
and thus helpful to the jury in resolving the conflicting tacts of the
case.

Probative value, as mentioned earlier in this section, must be
weighed against the danger of unfair prejudice. In this regard, Jus~
tice Wahl compared rape trauma syndrome evidence to other kinds of
syndrome evidence; notably, battering parent syndrome (State v. Loe-
bach 1981) and battered child syndrome (State v. loss 1973; State v.
Goblirsch 1976). Battering parent syndrome was proscribed in Loebach
because it directly attacked the character of the defendant. Rape
trauma syndrome evidence, however, is more closely akin to battered
child syndrome evidence (which was upheld in Loss and Goblirsch) be-
cause it is victim-oriented and non-prejudicial to the character of
the defendant. Thus, accordiug to Justice Wahl, the prejudicial ef-
fect of the evidence does not curweigh its probative value.

The decision of the Kaasas Court in State v. Marks {1982) re-
flected the same thinking as the dissenting opinion in McGee in its
judgment that the admission of rape trauma syndrome evidence was not
reversible error. 1In Marks, a psychiatrist testified on the basis of
his evaluation of the complainant that she had been the victim of an
attack and was suffering from rape trauma syndrome. The appellant
did not challenge the expertise of the witness. Rather ir was argued
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that rape trauma syndrome cvidence, whether reliable or wol , s -
adaissible where consent is a defense because it invades the province
of the jury. The Court, however, argued that if rape traumae syndrome
is detectable and reliable as evidence tlut an assault teok place,
then it is relevant wheu o defendant alleges consent.  The expert
opinion does not invade the province of the jury but is otfercd as
any other evidence with the cxpert open to cruss—examinat ion and the
Jury left to determine its weight., 1In regard to reliability, the
Court concluded that rape trauma syndrome cvideace is generally ae-
cepted wichin the scientifie community end therefore aduissible when
the defense is consent.

In People v. Bledsoe (19423), the defendant argued thet Lhe tesci-
mony of the complainant's rape counselor was irrelevant, based on pre~
vious decisions in People v. Clurk (1Y80) and People v. Guthreau
(1980). However, the inadmissible evidence in Clark and cGuthreasu con-
cerned the reasvnableness of the victim's resistmnce rathor Linin rape
trauma syndrome evidence. The Bledsoe decision distinguished between
these two types of evidence and concluded thar rape trauma syndrome
evidence was relevant to wherher a rape occurred,

Justice Wiener dissented from this ruling, asserting tiset the
testimony in this case could not be distinguished from that in Clurk
and Guthreau. His opinion maintained that the expert mérely corro-
borated the subjecrive state of mind of the victim and provided cir=-
cumstantial s=vidence to support the interence thar the comp lainant
bad been raped, Justice Wiener also criticized Lhe Court for its
failure to address the issue of the reliability of the evideonce.
Citing Saidana, McGee, and Harks, Wiener concluded that the question
of scientific reliability was still highly debatable. Without an
answer to this question aad a definitiun of the scientific body ot
knowledge, Justice Wiener stated that it would be impossible tu deter—
mine if an expert had the requisite qualifications. This opinion con-
cluded, in line with Salduna, thar the testimony was not beyond the
common knowledge of the jury and that the danger of unfair prejodice
cutweighed any probative value.

In another Calitornia cuse (Ledia S. v. Torres 1882}, the expert
testitied concerning the reactions of rape victims and the character-
istics of rapists. ke defendant argued that this testimony improp-
erly validated the complainant's testimony, thercby constitul ing
prejudicial error. But the Court (a) held that the test inony was
proper bucause the subject matter wias ool within the vousson K [edpe
ol the jury; (b) aitirmed the qualitleations ot the CvApert, who wias o
clinical social worker with considerable experience in rape crisis
centers; (c) affirmed the relevance of the testimony concerning com-
mon reactions of rape victims on the basis that the defendant sought
to show that the complainunt's behavior was incomsiscent with that of
most rape victims {adding that the expert in this case only provided
general information up rape victims and did not give an opinion that
the complainant was psychologically motivated to act in a certain way);
and (d) recognized the porential danger of. testimony regarding the
characteristics of rapists, yet concluded thar its admission was war-
ranted due to the defendant's claim that he was not likely to be a
rapist because of his status in the community. The expert did net
express an opinion as to whether the defendant fitr the profile of a
rapist. Thus, the testimony did not attack his characier, but pro-
vided a means by which the jury could determine the probative weight
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to be given to the fact that he had status in the community. Thus,
prejudice was not ocutweighed by probative value and there was no a-
buse of discretion, according to the decision. The Court, however,
did not discuss the issue of the scientific reliability of the evi-
dence. -

Implications

Courts recently faced with expert testimony on rape trauma syn-
drome have been divided over the admissibility of such testimony.

This is rather clear from the five appellate opinions on rape trauma
syndrome reviewed in the previous section. Three key issues have
been and no doubt will continue to be central to determining the le~
gal status of expert testimony on rape trauma syndrome: (1) whether
its probative value outweighs any prejudicial effect; (2) whether
such testimony is beyond the ken of the average juror; and (3) the
scientific status of rape trauma syndrome. This chapter concludes
with a brief assessment of each issue.

Prejudice vs. Probity. Particular case facts may render the
expert restimony more prejudicial than probative and it is the trial
judge who has discretion over the admissibility decision. With re-
spect to expert testimony on rape trauma syndrome, the problem of pre-
judice is most likely to avise when the testimony is seen as pointing
an "accusatory finger" at the defendant. This point was made by Jus-
tice Wahl in her dissenting opinion in McGee and is further discussed
by Coleman (1982). Like battered child syndrome, rape trauma syn—
drome should address victim behavior rather than the defendant’s char-
4cter. Furthermore, in comparison to battcking parent syndrome, no
spinion peed be expressed as to who Infllcted the injury. iu faci,
rape trauma syndrome testimony will be challenged less often if the
expert does not offer a legal opinion on whether the victim had been
raped. Thus, expert testimony on rape trauma syndrome may be admis-
sible when its focus is limited to victim characteristics. To the
extent that the expert testimony has such a focus, the danger of un-
due prejudice to cthe defendant is minimized considerably.

The "Helpfulness"” Requirement. To what extent is expert resti-
mony on rape trauma syndrome beyond the ken of the average juror?

Does the expert testimony "assist the trier of fact" in understanding
rhe evidence in a consent defense rape case, or is rape trauma Syn—
drome commonly understood? Saldana and McGee both ruled thar the evi-
dence was within jurers' commou knowledge. In Torres, which upheld
the admissibility of the testimony, it was argued that while jurors
indeed may have opinions about the common reactions of rape victims,
these opiniuns are often quite erroneous; hénce, Torres ruled that
expert testimony on rape trauma syndrome did not invade the province
of the jury. S E

Other arguments regarding the helpfulness requirement also re-
late to whether the evidence on rape trauma syndrome is misleading or
invades the province of the jury. In Saldana, for example, it was
argued that inclusion of such testimony may lead to a time-consuming
“battle of the experts" which could distract the jury from its task.
A more common argument is that rape trauwns syndrowe evidence, rather
than corroborating complainant credibility, improperly bolsters com~
plainant credibility (Cade and Imwinkelried 1983). <Corroborating evi-
dence is routinely admissible because it is relevant to the case
facts and only indirectly addresses, in this context, victim credibil-
ity. The argument against admission of testimony on rape trauma syn-—
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drome, hewever, is that such evidence funcrionally bolsters victia
credibiltity., Because It is origilnally based on the complainant 's
self-reports, to admit such testimony would de bacte bolster the
credibility of che vicrim's perspective. Evidence that bulsters
complainant credibility, avcording te this argement, lavades the
province of the jury. Proponents, however, bave plausibly argued
that rape trauma syndrome evidence is introduced only to corrvborate
the victim's testimony about case facts, i.e., that she did not con-
sent. The expert should not testify that the complainant was a
truthful person; only that the cowplainant exhibited symptoms common
to other rape victims.

Scientific Status. As is the case for expert testimony on bat-
tered woman syndrome (Walter 1982), the cvourts have disagreed over
the "state of the art' srandard required for admitting expert testi-
mony in rape cases. In Saldana, the Court argued that such syndrome
evidence has not been reliably established in the psychiatric cummu-
nity, but the Court in Marks argued that rape trauma syndrome was a
well~-documented example of a post traumatic stress disorder. Cade
and Imwinkelred (1983), writing for the National Association ol Crim-
inal Defense Lawyers, have argued that expert testimony on rape
trauma syndrome should, like any other scientific evidence, mect the
controversial Frye test (Frye v. United States 1923). Under the Frye
test, scientific evidence mest be “generally accepted" within the
scientific community. But the Frye test has been criticized for a
variety of reasons. including the extent to which it is an ambiguous
standard (what, for vrample, constitotes “general accepiance” in the
scientific compunity?). and, in many jerisdlictions, the Frye test
has been superceded by the relevancy approach embodied im the Federal
Rules of Evidence {Ciannelli 1980).

Cade and Imwinkelried (1983) also argued that although the diag-
nosis of post traumatie stress disorder is pgensrally recognized in
the psychiatric literature, the specific application of that disorder
to rape trauma is not yer altogether accepted. However, it has been
suggested that the admissibility of rape trauma syadrome evidence
need not be determined by this general acceptance criterion (Coleman
1982; Frazier and Borgida 1983). The court in Jbn-Tamas v, United
States (1979), for example, has emphasized that admissibility should
only be based on general acceptance of an expert's methodology. That
is, scientific evidence could be evaluated by the court in terms of
the methodology used in a particular study or the scientific sound-
ness of rthe studies on which the expert bases his or her testimony
(Imwinkelried 198l). "The accessibility of the conclusions and theo-
ries ordinarily is the function of che jury, i.e., a determination
of which side to believe. Requiring the conclusions to be generally
acceptable ignores the adversarial nacure of our system ... and the
jury’s ability to make a proper ascertainment of the crruch” (Walter
1982, p. 293). As the research base on rape trauma syndrome contin=
ues to expand, questions about its scientific status should begin to
abate, leaving juries to determine the weight of expert testimony in
the context of all the tacts at trfal.
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